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Airline wrong to refuse
new working
arrangements for
breastfeeding employees
The employment tribunal has held that two EasyJet cabin crew were the victims
of indirect discrimination after EasyJet refused to allow them to work a maximum
of eight hours per day, so that they could continue breastfeeding.
Facts
The employees, Sara Ambacher and Cynthia
McFarlane, who were cabin crew for EasyJet,
separately made requests for their working
hours to be subject to a maximum of eight
hours per day, so that they were able to express
milk for their babies. EasyJet policies meant
that the employees were not permitted to
express milk during a ﬂight. Therefore, on the
recommendation of their GPs, they requested
that EasyJet arrange shifts so that they would
work no more than eight hours per day,
allowing them to express milk either side of
their shifts. If the employees went any longer
before expressing milk, there was a concern
that they could develop mastitis. EasyJet were
informed of the medical risks of not allowing the
changed working pattern by both employees’
GPs.
EasyJet refused to accommodate the
employees’ requests. Following a number of
grievances, EasyJet agreed that the employees
could perform ground duties, but their working
hours could not be reduced.
The Tribunal’s decision
In considering the employees’ claims, the
Tribunal had to assess whether the policies that
crew members ﬂy to the ﬂying patterns they are
rostered; there is no restriction of the length of
the day that a crew or staff member can
complete; and crew members may be required
to work more than eight hours continuously, put
women and these speciﬁc employees at a
particular disadvantage. The Tribunal held that
the employees were placed at a disadvantage
because they were not able to secure the
restriction on their working hours, enabling
them to continue breastfeeding.
1

EasyJet tried to justify the indirect
discrimination by suggesting, amongst other
things, that the refusal was in order to avoid
ﬂight delays; in order to avoid individual
rostering arrangements; and compliance with
legal and regulatory requirements. The Tribunal
did not accept that the refusal was a
proportionate means of achieving these aims
and considered that EasyJet had failed to
demonstrate that the business needs were
sufﬁcient in order to justify the refusal.
The Tribunal also held that EasyJet had
breached the Employment Rights Act 1996 by
failing to carry out health and safety risk
assessments and establishing that the
employees should have been suspended on full
pay.
What it means for your business
The implications of this case clearly go beyond
the airline industry, and open up the
opportunity for many working mothers who are
still breastfeeding to get their employers to
consider more ﬂexible working that
accommodates their requirements. It also
clearly highlights the need for employers to
carefully assess the needs of breastfeeding
employees when considering ﬂexible working
requests, particularly the requirement to carry
out an adequate risk assessment. It is important
to note, however, that as this case has only
been heard in the Employment Tribunal it is not
binding on other courts and could be subject to
an appeal, although there is no suggestion that
EasyJet intend to do so.
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Discrimination arising
from disability:
employee's treatment
must be justiﬁed
In Buchanan v The Commissioner of Police of the Metropolis, the Employment
Appeal tribunal (EAT) has provided further guidance on whether, in a disability
discrimination claim, the application of a long-term sickness absence procedure
had to be objectively justiﬁed.
Facts

Tribunal decision

Mr Buchanan, a serving police ofﬁcer, had a
serious motorbike accident when responding to
an emergency. As a result, he developed serious
post-traumatic stress disorder and was disabled
for the purposes of the Equality Act 2010.

The Tribunal held that it was the procedure
generally, rather than the procedure’s
application to Mr Buchanan, which had to be
justiﬁed and found for the employer. It was not,
the Tribunal held, necessary to justify the
speciﬁc actions taken under the procedure.

After Mr Buchanan had been absent from work
for eight months, he became subject to the
Unsatisfactory Performance Procedure (UPP),
derived from the Police (Performance)
Regulations 2012. Whilst the UPP contained no
express provision relating to disability, there
were points in the process where allowances or
adjustments could be made for disability.
Mr Buchanan reached stage two of the process.
He was issued with return to work compliance
notices, despite his employer being fully aware
from medical advice that he would be unable to
comply with the dates given.
Mr Buchanan alleged that his employer’s
decision to instigate and continue with the
informal management action process and UPP
process amounted to discrimination arising
from a disability which could not be objectively
justiﬁed.
The employer argued that the UPP was a
proportionate means of achieving various
legitimate aims, and the tribunal should
therefore regard the treatment that had ﬂowed
from it as justiﬁed.
Under the Equality Act, treatment of an
individual will not be indirectly discriminatory if
it is objectively justiﬁed. To be justiﬁed, it must
correspond to a legitimate business aim and be
an appropriate and reasonably necessary way
of meeting that aim.

Mr Buchanan appealed to the Employment
Appeal Tribunal (EAT).
The EAT decision
The EAT overturned the Tribunal’s decision. The
UPP contained various steps which needed
decisions by managers, for example decisions
as to if and when to move to the next stage of
the procedure. It was those decisions and
actions of the employer that constituted the
“treatment” which had to be justiﬁed for the
purposes of the Equality Act. Consequently, it
was the application of the UPP to Mr Buchanan
that needed to be justiﬁed and not the
procedure itself.
What does this mean for employers?
Where an absence management procedure or
policy gives an employer a degree of discretion
as to the action to be taken, it is the application
of the procedure to the individual
circumstances that will need to be objectively
justiﬁed and not the procedure generally. It is
therefore important for those who are
responsible for implementing the
policy/procedure to receive training on the
Equality Act and how to apply it in practice.
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both form and substance if a Tribunal is to be
prevented from hearing a claim settled by it.
Where it is claimed that one party had no
capacity to contract, the Tribunal is under an
obligation to examine that issue. If evidence
establishes a lack of capacity, the tribunal
cannot ﬁnd the agreement to be enforceable.
What does this mean for businesses?
Previous cases have considered whether
settlement agreements should be set aside
because of errors or misrepresentation. This is
the ﬁrst case that has been decided based on
capacity to contract.

sub header text 16pt

Settlement agreements that are entered into by
employees that lack mental capacity can fail in
their entirety. This means that, potentially, all
claims initially thought to be covered by the
settlement agreement could in fact be brought
against an employer subject to jurisdiction
arguments in individual cases. Employers
dealing with employees who might not have
capacity will want clear medical evidence that
the employee is able to enter into the
agreement. The outcome of validity and mental
capacity cases will be fact sensitive and vary in
each case.

Zothecas insectat adlaudabilis rures. Satis perspicax cathedras deciperet saetosus suis.
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The EAT dismissed the appeal. It rejected the
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letters that were marked without prejudice. FFT
did not suggest that Mrs Bailey was wrong to
refer to the without prejudice correspondence
on an open basis. It also referred to the
correspondence in its grievance report.
Mrs Bailey brought a tribunal claim for
constructive and unfair dismissal and sex
discrimination. In her particulars she referred to
initiating settlement discussions. FFT denied the
claims although it did not at the time object to
her open references to the various documents.
Further, it did not suggest that the documents
were the subject of without prejudice privilege
or otherwise inadmissible.
The question of admissibility was raised at the
Employment Tribunal hearing. The Tribunal
found that documents were not rendered
wholly inadmissible either by common law
“without prejudice” rules or by section 111A. On
section 111A, the Tribunal gave the view that the
exclusion from evidence only covers the details
of any settlement offer made or discussion held
and not the simple fact of there having been
such of offers or discussions.
FFT appealed and Mrs Bailey cross appealed to
the Employment Appeal Tribunal (EAT).

without prejudice basis.

Zothecas insectat adlaudabilis rures. Satis perspicax cathedras deciperet saetosus suis.
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The EAT held that section 111A covers not just
the offers made, but the fact that pretermination discussions have taken place. The
EAT went further and held that section 111A
must also extend to an employer’s internal
discussions, for example between different
managers and Human Resources.
The EAT also had to consider whether privilege
under section 111A, like without prejudice
privilege, can be waived. The EAT held that it
cannot.
What this means for businesses
The case provides helpful clariﬁcation on the
scope of section 111A and its interaction with the
common law without prejudice rule. Businesses
should be clear in their decision making process
when approaching a potential settlement.
Employers need to consider what the risks are
and which rules might apply to what is said.
There can be complicated scenarios when
negotiations could be covered by both the
without prejudice rule and section 111A. In the
context of section 111A, a tribunal can consider
evidence in relation to a discrimination claim,
but then disregard it in relation to unfair
dismissal arising from the same facts. This will
obviously give rise to practical problems for
tribunals to ensure that they are not inﬂuenced
by the evidence they have heard.
Therefore, section 111A should be relied on only
in relation to unfair dismissal claims. Where
there are potential discrimination issues, and a
dispute has arisen, then the common law
without prejudice rule should be used.

Click here to return to contents
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In the know: global
mobility employment
contracts
As Britain has decided to leave the EU, it is now more important than ever that
businesses undertake careful strategic planning when considering the immigration
status of their international workforce and implications for global mobility. While
you may prefer for your employees to remain on a UK contract to prevent
complexities, this is not always achievable in practice, and global mobility
contracts can assist to reﬂect both local and foreign laws. Here we consider the
different types of global mobility employment contract from secondments, to
transfers and dual employment.
Secondments

Dual Employment

Secondments permit an employee to be
temporarily transferred to work for the beneﬁt
of a foreign company while continuing to be
employed by their UK employer, preserving
employee beneﬁts. The employee also beneﬁts
from the legislative protections applicable to UK
employees. In most cases, the host company
will pay a fee to the UK company in return for
the employee’s services. In the event that an
employee will not continue on a UK
employment contract, a letter of assignment is
required to amend the contract to support the
assignment and any new duties of the employee
in the host country.

Dual employment can be rather complex but
allows for two simultaneous employment
relationships to beneﬁt both the host and UK
employer. Employers must consider payroll,
beneﬁts, taxation, and employment obligations
when operating in two separate jurisdictions.
The key is to be transparent on the division of
employee responsibilities between the two
employers. However, if a dispute does arise
there may be potential liability for both the UK
and host employer. Often, to meet the
particular global mobility needs of a business,
the existing contractual relationship is varied,
for example a UK employee could be on a leave
of absence for the purpose of their foreign
assignment. Employers seeking to maintain dual
contracts should give appropriate attention to
how the employment laws of the UK and host
country interconnect.

Transfers
When transferring UK employees to an overseas
branch, immigration laws will often restrict
employees given that some countries require
individuals to have an employment contract
with a local entity before granting them a work
permit. Therefore, UK businesses usually
establish a legal entity within a host nation in
order to transfer and assign their employees.
Employers will need to be mindful of tax
implications and take into account any beneﬁts
payable on termination of an employee’s
contract.
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We hope you have found this brief
interesting and informative.
This Employment Brief aims to introduce you
to legal issues and is not a substitute for
taking appropriate specialist advice in
individual cases.
We will be happy to assist - please contact a
member of the team.
Michael Hibbs
Partner & Head of Employment
T: 0121 631 5367
E: michael.hibbs@shma.co.uk
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Augustus. Ossifragi iocari agricolae.
Adlaudabilis catelli libere fermentet perspicax apparatus bellis, quamquam pretosius
matrimonii incredibiliter fortiter imputat Caesar, iam perspicax ossifragi corrumperet
suis. Concubine divinus amputat chirographi.
Adlaudabilis ossifragi agnascor pretosius oratori.
Catelli suffragarit rures. Apparatus bellis fermentet umbraculi.
Adfabilis zothecas celeriter senesceret catelli, utcunque Augustus miscere oratori. Suis
insectat Medusa.
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